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INTRODUCTION

This book is intended to provide you with a grasp of many of the key legal issues
you will be facing during the course of making your independent films. It can help
you understand and negotiate crucial production contracts, steer you through the
choppy waters of handling actors and their agents, and navigate your production past
the perils of copyright infringement and other lawsuits. Most importantly, it can help
you protect that most valuable of properties—the rights to your film.

When I was approached to write this book, I wanted to create something filmmakers
would use on a daily basis—something that I would have used when I was a producer.

Before sitting down to write, I surveyed the market and found that books on film law
generally fell into two broad categories: contract form books and textbook-style legal
treatises. What was missing was a pocket guide that could help the first-time filmmaker
spot critical legal issues right away, without having to first sort through a lot of legal
theory or read through a stack of contracts. Filmmakers needed a quick reference to
reach for when they were on the phone with an actor’s agent or waiting to go into a
pitch meeting. I wanted to write a book that would sit in the producer’s bag just as
the American Cinematographers Manual is carried by every camera operator.

The Audience for This Book

This book is aimed at the independent filmmaker who wants to make money by
selling his or her film.You, the reader, may be an industry professional, a recent film
school graduate, or an amateur who wants to break into “the biz.” Regardless of
who you are, if you want a chance at selling your film you must have artistic pas-
sion and you must be prepared to treat your film project as a business.

The book’s premise is simple: you can't sell something you don’t own, and unless
you take care of the legal aspects of filmmaking, you may wind up not owning or
being able to sell your movie.

Furthermore, paying careful attention to a film’s legal housekeeping will go a long
way toward convincing a distributor that the filmmaker is a professional whose pro-
ject is worth considering. The opposite is especially true: a filmmaker who ignores
the legal aspects of his or her film will almost certainly scare a distributor away from
picking up an otherwise marketable film!

Why This Is Not a Contract Form Book

A quick thumb through this book will show you that there are few form contracts
within these pages. This is intentional.
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I was an independent producer for many years before I became an attorney. Like
many producers, I was very hands-on: I was much more comfortable wrapping
cable than reading contracts. When it came time to negotiate a contract, I would
pull a contract form book from the shelf and fill in the blanks. After all, I figured,
a lawyer wrote the form book, so the contracts it contained had to be good.

‘What I didn’t realize was that these form contracts are good for a particular deal . . . and
no two deals are exactly the same. Contractual language that works for one situation
may leave you woefully unprotected in another; contracts are not one size fits all.

That’s where this book comes in handy. Rather than giving you form contracts,
I have taken key contracts and broken them down into their important deal points.
This allows you, the filmmaker, to concentrate on negotiating the deal without hav-
ing to read and understand a lot of legal language.

It is also the way the pros do it. The distributor who negotiates a distribution
agreement with the filmmaker is almost never the same person who drafts the con-
tract. It is easier to come to an agreement when you are concentrating on what the
deal is rather than on how to draft the agreement. (That being said, of course craft-
ing the contract matters. “The devil is in the drafting,” as they say, and the wording
of a defined term or a net profit clause may make all the difference.)

Don’t get me wrong: both contract form books and textbooks are good and valuable
resources in their own right. In fact, it is my sincere belief that the filmmaker is best pro-
tected by using this book in conjunction with a contract form book when negotiating
contracts, and by using a textbook when trying to figure out why the law is the way it is.

A list of useful books that contain examples of film contracts may be found at the
back of this book. Books by Mark Litwak, John W. Cones, and Philip H. Miller may
be particularly helpful. (See Bibliography and Resources, p. 319.)

How to Use This Book

This book is organized roughly chronologically, according to the life cycle of a film.
That being said, it is also intended to be a flexible resource, allowing the filmmaker
to access information in a variety of ways:

* The book is designed for easy access for the filmmaker who needs to jump right
in and find an answer without having to first read the book cover to cover. To
help these nonlinear readers, I have repeated some key information from section
to section, particularly in the sections covering contract’s deal points.

* The book may also be read straight through like any traditional book. In fact, read-
ers may get the greatest benefit from starting at the beginning and continuing until
the end. Not only will such a reader know what to anticipate, but he or she will
have a greater understanding of how all of the legal puzzle pieces fit together.

» Extensive cross-references have been included in the text. These references
provide the section and page number where a related topic may be located.
Example: (See Setting Up the Production Company, p. 25.)
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* A section featuring frequently asked questions (FAQs) may help you to zero in
on particularly pressing issues. (See Filmmaker FAQs, p. 7.)

* Four appendices are included at the end of the book, forming a portable law
library. These sections will provide you with separate, handy guides to intellec-
tual property, contract, labor, and employment law. Also included is a quick ref-
erence to understanding common contract clauses.

» Appendix A: A Filmmaker’s Guide to Intellectual Property Law, p. 247
» Appendix B: A Filmmaker’s Guide to Contract Law, p. 283

» Appendix C:The Clause Companion, p. 291

* Appendix D: A Filmmaker’s Guide to Labor and Employment Law, p. 307

IMPORTANT TIP: Regardless of how you use this book, you should first read
the section entitled “Legal Building Blocks,” as it is critical to understanding the
rest of the guide. (See Legal Building Blocks: Contract and Intellectual Property
Law, p. 11.)

VIDEO VS. FILM

Ten years ago there were two camps: videographers and filmmak-
ers. Today, thanks to excellent prosumer video cameras, the dis-
tinction between film and video has largely been eliminated. Many
independent producers shoot on high-definition (hi-def) video and
transfer to film for theatrical distribution, and virtually every project
shot on film is transferred to video at some stage of its distribution.
Because producers tend to refer to their projects as “films" regard-
less of the medium in which it is shot, | have adopted that conven-
tion. From a legal perspective, the choice of label is largely
irrelevant. | have used the term filmmaker to describe creative
artists working in either film or video, and the term film to describe
the project or medium in which they are working, even if that
medium is video.

Legal Issues

This book is designed to help you spot legal issues common to most film and video
productions. Generally, these legal issues will fall into one or more of the following
categories:

+ Copyright and intellectual property law
* Contract law
* Labor and employment law

* Finance and business
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Most issues involve several of these topics, for instance, working with an actor who
is a member of the Screen Actors Guild (SAG) involves both contract and labor law;
raising money for a film involves finance, business, and contractual legal issues; dis-
tributing a film involves contractual and copyright issues.

Structure of the Book
The book follows a roughly chronological organization that tracks the life cycle of
a film.You will learn how to deal with such issues as:

* Setting up your production company. Filmmaking is a business and needs to
be treated like one. This section will help you:

* Choose and create the right type of company. (See Setting up the Production
Company, p. 25.)

* Select and hire professionals such as lawyers and accountants. (See Your
Professional Team, p. 33.)

* Learn what kinds of insurance you need to have in place before you make your
movie. (See Insurance, p. 37.)

* Decide how to finance your film and watch out for common financing traps.
(See Financing Your Movie, p. 41.)

* Development. During development, the script is chosen and acquired, the
writers are hired, and the film property is protected. This section will help
you:

* Protect your script ideas. (See Idea Rights, p. 51.)

* Work with other screenwriters. (See Writing Collaboration, p. 63.)

* Buy or option a screenplay. (See Acquiring Screenplay Rights, p. 73.)
* Adapt a book into a screenplay. (See Screenplay Adaptations, p. 88.)

* Acquire somebody’s life story. (See Life Story Rights, p. 94.)

* Protect your script through copyright registration. (See Copyright Registration,
p. 106.)

* Pre-production. During pre-production the filmmaker is primarily concerned
with hiring the cast and crew and preparing for production. This section will help
you:

* Become familiar with labor and employment law. (See Appendix D:
A Filmmaker’s Guide to Labor and Employment Law;, p. 307; Federal and State
Labor and Employment Law, p. 118.)

* Hire a producer. (See Producer’s Services Agreement, p. 123.)
* Hire a director. (See Director’s Services Agreement, p. 131.)
* Hire a crew member. (See Crew Services Agreement, p. 141.)

 Hire an actor. (See Performer’s Services Agreement, p. 155.)
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e Deal with the Screen Actors Guild. (See The Screen Actors Guild, p. 149.)
* Get a script to an actor. (See How to Get a Script to a SAG Actor, p. 164.)

* Production. When you shoot the film, you need to be concerned with loca-
tions, extras, and avoiding infringing other people’s intellectual property. This
section will help you

¢ Identify when you need a release from an extra. (See Depiction Releases, p. 171.)

* Negotiate a location agreement. (See Major Deal Points: Location Agreement,

p. 181))
* Know when you need a shooting permit. (See Shooting Permits, p. 179.)

* Keep your art direction from infringing someone’s copyrights. (See On-Set IP
Infringement, p. 185.)

* Negotiate a license to use someone else’s artwork. (See Artwork License,

p. 190.)

* Post-Production. When the shooting stops, the post-production begins. Here
you need to be concerned with editing and scoring your film. This section will

help you

 Hire post-production staff. (See Post-Production Staff, p. 201.)

 License music. (See Music Licensing, p. 203.)

* Hire a composer. (See Commissioned Music, p. 210.)

* Obtain stock footage and film clips. (See Film Clips and Stock Footage, p. 217.)

* Distribution. When the film is completed, you will probably want to sell it. To
do that you need a distributor. This section will help you

* Learn about the different kinds of distribution deals. (See Types of Distribution
Deals, p. 228.)

* Understand how the audience’s dollars make their way from ticket sales all the
way to the producer’s pocket. (See The Money Pipeline, p. 229.)

e Learn how to negotiate a distribution agreement. (See Major Deal Points:
Distribution Agreement, p. 231.)

The chronological portion of the book is followed by a Law Library which pro-
vides an overview of:

» Copyright; rights of publicity; defamation; privacy law; and moral rights.
Appendix A: A Filmmaker’s Guide to Intellectual Property Law, p. 247

» Contract law basics; contract formation; types of contracts; contract breaches.
Appendix B: A Filmmakers Guide to Contract Law, p. 283

 Typical contract clauses found in most film and video contracts. Appendix C: The
Clause Companion, p. 291

* Independent contractors and employees; legal requirements for employers; deal-
ing with child labor laws particular to the film industry. Appendix D:
A Filmmaker’s Guide to Labor and Employment Law, p. 307
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FILMMAKER FAQS

Do you have a burning legal question that needs to be answered right now? The
following frequently asked questions (FAQs) are designed to help you jump right
into the book and get an answer.

However, to get the most from this book, you should first read the section titled
“Legal Building Blocks: Contract and Intellectual Property Law,” on p. 11.

Business and Finance

Starting a production company and financing a movie are critical first steps to any
successful production.

* Why do I need a company? Can’t I just make a movie? (See Setting Up the
Production Company, p. 25.)

» What kind of business should I set up? What’ the difterence between a corpora-
tion and an LLC? (See Types of Business Entities, p. 26.)

* Do I need a lawyer? An accountant? (See Your Professional Team, p. 33.)
* What kind of insurance do I need when I make a movie? (See Insurance, p. 37.)

» What are the different ways to raise money for my film? (See Financing Your
Movie, p. 41.)

* I am going to be raising money from investors. What do I need to know? (See
Investors and Securities Laws, p. 43.)

* I want to work with an actor who has his or her own “loan-out” company. What
is that? (See Loan-Out Companies, p. 31.)

Development

Development is the stage in a film’s life cycle that deals with the creation and acqui-
sition of the script.

1 haven’t written a script yet, and I want to pitch a few ideas to a production
company. How do I protect my ideas so the production company won’t steal

them? (See Idea Rights, p. 51.)
* How do I copyright my script? (See Copyright Registration, p. 268.)

+ 1 want to write a script with somebody else—what do I need to do? (See Writing
Collaboration, p. 63.)

» How can I base my script on a comic book or novel or other work that some-
body else has written? (See Screenplay Adaptations, p. 88.)

* How do I hire a writer? (See Hiring a Screenwriter, p. 82.)

* I want to buy another writer’s script; how do I do that? (See Acquiring Screenplay
Rights, p. 73.)

e I'm still raising money—is there any way I can reserve the right to a script so that
no one else can buy it first? (See The Screenplay Option/Purchase, p. 74.)
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Can I base my script or movie on someone’ life story? (See Life Story Rights, p. 94.)

I was inspired by someone else’s work. How do I determine whether I can be
sued for copyright infringement? (See Copyright Infringement, p. 269.)

I want to work with a writer who’s a member of the Writers Guild of America.
‘What is that? (See Writers Guild of America, p. 69.)

Pre-Production

In pre-production you should be concerned with preparing for the shoot. A huge
part of that is hiring the cast and crew.

When I hire cast and crew, what legal areas do I need to worry about in addition
to the contracts? (See Hiring Cast and Crew, p. 117; Appendix D: A Filmmaker’s
Guide to Labor and Employment Law, p. 307.)

How do I hire an actor who is a member of the Screen Actors Guild? (See The
Screen Actor’s Guild, p. 149.)

How do I hire a director? (See The Director’s Services Agreement, p. 131.)
How do I hire a producer? (See The Producer’s Services Agreement, p. 123.)
How do I hire a crew member? (See Crew Services Agreement, p. 141.)

I want to work with a famous actor. How do I get the actor interested in my pro-
ject? (See How to Get a Script to a SAG Actor, p. 164.)

Can I hire only independent contractors and not employees? (See Independent
Contractor or Employee, p. 118.)

I need to cast children in my film. Are there any special legal requirements I have
to worry about? (See Working with Minors, p. 119.)

Production

Production is the stage in a film’ life cycle when you shoot the film.

I need to shoot in a restaurant/store/house. How do I get permission? (See
Getting Permission to Use a Location, p. 179.)

I just want to shoot a couple of scenes on the streets. Do I need to get permis-
sion? (See Shooting Permits, p. 179.)

‘Why do I need a location release or permit? What happens if I don’t get one? (See
‘Why You Need a Location Release, p. 177.)

I want to film passers-by on the street or patrons in a business. Do I need them
to sign releases? (See Depiction Releases, p. 171.)

My art director wants to decorate the set with a really cool poster/statue/paint-
ing he bought. Do I need to get permission from somebody to use it? (See On-
Set IP Infringement, p. 185.)

I am shooting a scene in a kitchen/grocery store. Do I have to get permission
from the manufacturers every time I show a product label on screen? (See
Trademarks on the Set, p. 192.)
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Post-Production

Post-production is the stage in a film’s life cycle when you edit, score, and assemble
all the pieces into a finished film.

* Do I need contracts when I work with editors and engineers? (See Post-
Production Staft, p. 201.)

* I want to use a popular song in my movie. Whose permission do I need? (See
Using Prerecorded Music, p. 203.)

* I want to hire a composer. How do I do that? (See Commissioned Music, p. 210.)

* Can I rerecord my own version of a popular song? (See Rerecording an Existing

Song, p. 206.)

* 1 want to insert footage from another movie. How do I do that? (See Film Clips
and Stock Footage, p. 217.)

Distribution

Distribution is the stage in a film’s life cycle when you license and sell the film. This
is the money-making stage (hopefully).
* How does a film make money? (See The Money Pipeline, p. 229.)

* What kind of contract will a distributor offer me? (See Distribution Rights
Acquisition Agreement, p. 231.)

* I've worked with a SAG actor. Are there any distribution concerns? (See
Assumption Agreement, p. 239.)

* I think I got all the copyright permissions I needed when I made the film. If I didn't,
will there be any problems with distribution? (See Law: Copyright Issues, p. 238.)

Copyright

Copyright law protects artistic works such as films, books, paintings, etc.

» If I own the copyright to my film/script what rights do I have? (See Appendix A:
Copyright Rights, p. 250.)

* How long does my copyright last? (See Appendix A: Copyright Duration, p. 268.)

* Does copyright protect every part of my film? (See Appendix A: What is Not
Protected by US Copyright Law? p. 253.)

* How do I hire a cast or crew member and ensure that I keep the copyright to
their work? (See Appendix A: Work Made for Hire, p. 263.)

» What is fair use? Can’t I just use anybody’s work in my film as long as I don’t sell
the film? (See Appendix A: Fair Use, p. 256.)

* Aren’t there certain books/films/photographs that aren’t protected by copyright
law? (See Appendix A: Public Domain, p. 252.)



